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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision apolication, as
{he one may be against such order, to the appropriate authority in the following way: %

JIRCT TEnid T YT IaTor 3rrdee

Revision application to Government of India:

() (@) () S seure e AT 1994 & GRT Jed A g g amatell & A A7 ydih ary
TR B U Ul W 3ad gEdierer e 3ieha Wi, AT IR, faa ammera, o
Frarar, el aAfTer, St &1 ael, e #l, g fwell-110001 &1 dr il =g |

_ Avevision applicatior: lies to the Under Secretary, to the Government of India, P=vision Application Unit,

Ministry of Finance, Department of Revenue, Ath Floor, Jeevan Deep Building, PParliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
(ii) 2 aner F1 @it & e @ T@ pfY eREE A e HESRIT A ey ety 31 Ar fhar
2 D I BRI A s A S gu I A TR HERIMT 4 973 3 A @p el arear
At fowes gimene dt @ aner @ ufsat & SR g8 @ |

In case of any loss of goods where the loss occur in transit from a factery to a warehouse or to

ancther factory or from one warehouse to another during the course of processing of the goods in a
warehouse or ' s.0re e whether in a factory or in a warehouse

() e & ad R g ar vl @ Peifa s g oar wre & Ao d e ew
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RYSTTIG ple (11 1 e | TS Ailler 7 g@rn iRa A A TR Al Al i [ 3B (71.2) 1998 R 109 g e [ au
il

() Credit of any duty allowed to be utilized towards payment of excise duly on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
. Commissioner (Appeals) on or alter, the date appointed under Sec.109 of the Finance (No.2) Act,
1998, : : : : :

(n Bl e e (el frp@el, 2001 ® By 9 @ aicnifa RRRE uus sy 8 el aferann 1 ulh
qpeor i ufy awde A@e @D 3l R Al gel-snae g apflal anag @@=l ulien b el sl wirtgen [
A Al e el . @l IRERILRE sicita s 3-8 A fPalia AU G E Sl 6 Al
A ula o wE afte : :

The above application shall be made in duplicate in Form No. EA-G as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall he accompanied by two copics cach of -

the OO and Order In-Appeal. It should also he accompanied by a copy ol TR-G Challan
ovidencing payment of prescribed fee as prescribed under Section 35-[:L: of CEA, 1944, undet
Major Head of Accounl.

(?) (ATt BlEGs] @ LRl R T G G o SR CH R Wl i @l
Sl et il e el e Bl 100 /- @l Wikl apnar sl i

I'he revision application shall be accompanied by a fee of Rs.200/- where the amount involved 1s
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Ul 200 /o B A Al Bk

Lac

SR e -t eb v warn anfialia =nfamel & ufor arer
Appeal to Custom, 'xcise & Service Tax Appellate Tribunal.

(1) Bl GEIEsT Yot affifran, 1944 @) ©IRE 35 v /358 afidar

Uinder Section 358/ 35E of CEA, 1944 an appeal lies to -

' gaaitalia a2 (1) @ I HIU AR @ el ) afier siflell @ aeh 4 e andl2 e

gl Vel TIEDY arfretian il (Riee) @l ulgan el Difam), apiaidre 1 gl alalel, f-h;.m‘.-fl'l

grest, ARIRAT, STRHAIAIE, IR 30016

1o the wesl regional pench of Customs, Cxcise & Service lax Appellate Tribunal
(GESTAL) al 51 flgor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 i case of appeals othet
than as mentioned in para-2(i) (a) above.

() Ml anE 2ot {ardren) st 2001 @ HIR6 @ aictle voE 3-8 N 1| i E A R TR

e @ g sifer @ firmg aiflel (o e ange @ an gl ufa e g gew Bl AL A CHERHETRRI

e sl w5 el 2 SRl BN B ARl WUY 1000/ - G arerd Bef | ST and ged ST LI TR el K

Al TP T Al way 6 ara A4l s i T B dl GUY 5000,/ B Al Bl sRl gua ed H1 i, el

s R il eay 50 Sl Al S SIEl & g@l wWUY 10000 / T T o I DI R G I L KU A
1

AT
IR R D 1L B G T E A P L O FORRCTTINN WRTTI 3 1 N TR R FEE A qap wene [l ba ol 2 deb o

viee] @Bl i

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompaniad againsl
(one which at teast should be accompanied by a fee of Rs 1,000/~ Rs.5,000/- and Rs. 10,000/
where amonnt of duty / penalty / demand / refund is upto 5 Lac, 5 Lac o bo Lac and ahove 50 Lac
respectively in the form of crossed bank draft in favour of Assit. Registar of a branch of any
nominate public seclor bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated :

(%) i wa slga il dig el el @ A B @ dl yelld Aol ai a1 W bl Al ST EURCTI
[ wien Aty g4 qe @ BRI EY A fp forear W) Rl A aad @ fepu aenfienfy anfldian snefgeen 4 g el

Ay )L B BT YD ajpirest [ Sl

In case of the order cOvers a number of order-in Original, fee for each O0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Iribunal or the one application 1o the Central Govt. As the case may be, is filled 1o avoid
scriptoria work if excising Rs. 1 lacs fee of Rs 100/ for each. -

(4 et o sl 1970 ARl dopfaa @ sl @ sienfa Feifa Goy arpare saa sidal 2l it
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One copy. of application or O.LO. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
hee counl fee Act, 1975 as amended.

(h) ey aile siARE amed 1 FRiEm e e Feel @ 3R Ay e sl e uRar ® o A ggeds, dde
O e T PR L M 11 e M | R apaifEsor @wrfak) feen o2 1§ fAafRer 21

Attention in invited to the rules covering these and other related matter contended in the
Customs. Excise & Sarvice Tax Appellate Tribunal (Procedure) Rules, 1962 ;

(6) aharr s, Hwdar Seure Qe U JATHT ardreler s (@A A i ardal & anarel
Fadlar Beury e AT RAAT, $QYy HY URT 39 ¥ sterdtar ReaiearR) NPT 0eRoty & '
Jisy 29) Datid: of o 2088 SIY Y e AR, 13-y 1 4T €3 & 3icrter Narad 1 oY srrap o
a . cary i dy g qd-uia STAT EE yifaYarat & aeret fF g amr & diada srar Sy aralY
AT dor afaY A g BT @ AR o g ' '
Drd)ar eure e v DR F e - aifar fpe a1 g~ aF favaar anfdter @

(i) erirr 11 ® & aradta RiRa @

(i) Qarde srar B o 7 e iy

i) Nerde s e & e 6 & grardta a4 T

-y aroret g £ g ST o WTasITer fRredrar (. 2) ARz 2014 & 3GEdr ayd vy ardvelar

e

ey aanar Rroesr v aroff va ardier Y orp Al grat

For an appeal to be filed before the CESTAT, it is mandatory lo pre-deposit an amount
specifind under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 3515 of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1 994 provided the amount of pre-deposit payable would
be subject 1o ceiling of Rs. Ten Crores, !

Undor Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(1) amount payable under Rule G of the Cenvat Credit Rules.

Sprovided further that the provisions of this Section shall not apply to the stay
application  and appeals pending before any appellate avthority prior to the
commencement of the FFinance (No.2) Act, 2014.

(GY(0) o andar & vl arelYer wifRrasTor 3 WITeT STl Q[ 3T A AT GUS faarfya g av AT vy
A Qe A5 10% AT 9L 3t sigl et qus faarfaer gY aw aus & 10% ATl UL i sir ey @1

(6)(i)  Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duly demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in cdispute.”

I Any person aggrieved by an Order-in-Appeal issued under the Cenlral Goods and Services
Fax Acl: 2017/Infegrated Goods and Services Tax Act, 2017/Goods  and  Services  Tax
(Compensation to Slates) Act, 2017, may file an appeal before the. appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Nagarjuna Construction Company
Ltd.(Project site Civil Hospital, Asarwa, Ahmedabad) having their Head office at NCC
House, Madhapur, Hyderabad, Telangana (hereinafter referred to as “the appellants”)
against the Order-in-Original number MP/04/Dem/AC/2018/KDB dated 07.05.2018
(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, GST, Division-II (Naroda Road), Ahmedabad-North (hereinafter

referred to as “the adjudicating authority”).

2. Brief facts of the case are that intelligence was gathered by the officers of the
Directorate General of Central Excise Intelligence, Hyderabad Zonal Unit that the
appellants were involved in.the manufacture and captive consumption of "Ready Mix
Concrete” (hereinafter referred to as "RMC”) for their project construction activities.
However, they were not paying Central Excise duty by misusing Central Excise
Exemption Notification number 12/2012-CE (Sr. number 146) as amended. After
completion of a thorough investigation, a show cause notice, dated 09.02.2017, was
issued to the appellants which was adjudicated by the adjudicating authorlty The
adjudicating authority, vide the impugned order, confirmed the demand of Central
Excise duty of Z1,30,911/- under Section 11A(4) of the Central Excise Act, 1944. He
also ordered to recover interest under Section 11AA of the Central Excise Act, 1944

and imposed penalty under Section 11AC of the Central Excise Act, 1944.

3. Being aggrieved, the appellants have filed the present appeal before me. The
appellants argued that the goods manufactured, at the site for use of construction
work, are exempted from Excise duty by virtue of Notification number 4/97-CE dated
01.03.1997. This is because‘RMC is also a concrete mix falling under Chapter 38 and
hence would for exemption of excise duty in terms of Serial No. 51 or Sl. No. 74 of

Notification No. 04/1997-CE or Notification No. 04 /2006-CE respectively.

4., A personal hearing in the matter was held on 26.10.2018 and Shri Pravin Tovi,

Manager Taxation with NCC Ltd., appeared for the same and reiterated the grounds of

appeal.

5s I have carefully gone through the facts of the case on records, appeal

memorandum and submissions made by the appellants. The primary dispute is

whether the exemption claimed by the appellant under Notification No. 12/2012 -CE

dated 17/03/2012 is admissible to the Ready Mix Concrete ("RMC’) manufactured Aby

the appellant to be used at the construction sita.

r 315/31/97-CX dated 23.05.1997

———

It has been clarified in Board’s Circular numbe
able commodities in, {heﬁ_oﬂdu\und

-~

that RMC and CM are two separate distinguish

terms: [# i,{
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“2. The Board has examined the issue of "RMC” afresh and finds that a clear
distinction needs to be made between the two types - (a) concrete mix at site and
(b) Ready Mix Concrete. The Ready Mix Concrete plant consists of stone crushers,
conveyors, vibrator screen to segregate different sizes of stone aggregates, and a
sand mill to produce sand from stones. A central batching plant is also installed in
which all aggregates are weighed, batched by electrical controls and limit switches.
Cement from silo is carried to the batching plant by a screw conveyer operated.
~ with automatic weighing gauges. Water is fed through flow meters after subjecting
such water to chemical analysis. The mixture of stone aggregates, sand, cement
and water is mixed in a mixer. The shelf life of the mixtire so obtained is
increased by addition of chemicals. This mix is loaded on a transit mixer mounted
on truck chassis which is transported to the site of the customers and the same is

discharged at site for use in further construction of building etc.

3. The gualities of Ready Mix concrete, are somewhat different to mixed

concrete. The final product Ready Mix Concrete is a material in plastic, wet process

state and not a finished product like blocks or precast tiles or beams.

4. Ready Mix Concrete is thus an excisable product which has a separate tariff
entry under sub-heading 3824.20 of the Central Excise Tariff Act, 1985. It is also
known under the Indian Standard IS: 4926-1976, which for the purposes of that

- standard defines Ready Mix Concrete as concrete delivered at site or _into

the purchaser’s vehicle in a plastic condition and requiring no further
treatment before being placed _in the position in which ‘it is to stay and

harden”.

As per the above clarification, the impugned goods in the present case is liable to be

treated as 'RMC’ by virtue of the fact that the appellants had installed their own

concrete mix batch plant and produced RMC out of raw materials such as coarse

" aggregates, sand, cement, admixture and fly ash and the RMC was used onsite for

construction worlk at Civil Hospital, Asarwa, Ahmedabad. This clarification by Board
has been cited and endorsed by Hon’ble Supreme Court in the case of LARSEN AND
TOUBRO LTD. vs C.C.E., HYDERABAD - 2015 (324) E.L.T. 646 (S.C.). The relevant

' portion of this decision is reproduced as follows:

“19: We are also inclined to agree with the stand taken by the Revenue

that it is the process of mixing the concrete that differentiates between

CM and RMC. In the instant case, as it is found, the assessee installed two

batching plants and one stone crusher at site in tneir cement plant to produce
RMC. The batching plants were of fully automatic version. Concrete mix obtained

from these batching plants was delivered into a transit mixer mounted on a self

propcllnd chassis for delivery at the site of construction rs m A plastic COﬂdIthﬂ
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set and harden. The prepared chassis which was mounted was to ensure that when
the concrete mix is taken to the actual place of construction, it keeps rotating. It is

also significant to mention that for producing the concrete mix, material used was

cement, aggregates, chemically analysed water and admixtures, namely, retarders

and plasticizers. As the L&T was constructing cement plant of a very high quality, it

needed concrete also of a superior quality and to produce that aforesaid

sophisticated and modernised process was adopted. The adjudicating authority in

its order explained the [:;eculiar feature of RMC and the following extracts from the

said discussion needs to be reproduced :

“32. Central Excise Tariff does not define Ready Mix Concrete. Therefore, as

per the established case-laws on the subject it is necessary to look for the

meaning of this expression as understood in the market viz., as understood by
the people who buy and sell this commodity. In this connection it .would be
relevant to refer to the following excerpts from an article - what is ready mix
concrete, appearing in internet website of National Ready Mix Concrete

Association, USA :-

(i) Concrete, in its freshly mixed state, is a plastic werkable mixture that can
be cast into virtually any desired shape. It starts to stiffen shortly after mixing,
but remains plastic and workable for several hours. This is enough time for it to
be placed and finished. Concrete normally sets or hardens within two to 12

hours after mixing and continue to gain strength within months or even years.

(i) Ready Mix Concrete refers to concrete that is delivered to the customer in

a freshly mixed and non-hardened state. Due to its durability, low cost and its
ability to be customized for different applicaticns, Ready Mix Concrete is one of

the world’s most versatile and popular building materials.

(}ii) Admixtures are generally products used in relatively small quantities to
improve the properties of fresh and hardened concrete. They are used to
modify the rate of setting and strength, especially during solid and cold
weather. The most common, is an air-entraining agent that develops millions of
tiny holes in the concrete, which imparts the durability to concrete in freeing
and thawing exposure. Water reducing Admixtures enable concrete to be placed
at the required consistency while minimizing water used in the mixture, thereby

increasing the strength and improving durability. A variety of fibers are

incofporated in the concrete to control or improve aberration and impact

resistance.”

20. " After referring to some text as well, the adjudicating authority broﬁlqht out
the differences between Ready Mix Concrete and CM whlcthventionaily

produced. The position which was summed up showing that(\thx-, twq pro ucts are
different reads as under : ‘ ﬂ \ 3
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“Frorn the literature quoted above it is clear that Ready "Mix Concrete is an
expression now well understood in the market and used to refer to a
commodity bought and sold with clearly distinguishable features and
characteristics as regards the plant and machinery required to be set-up for its
manufacture and the manufacturing processes involved, as well as its own
properties and the manner of delivery. RMC refers to a concrete specially made
with precision and of a high standard and as per the particular needs of a
customer and delivered to the customer at his site. Apparently due to the largé
demand resulting from rapid urbanization and pressure of completing projects
on time, consumption of RMC has steadily grown replacing the
conventional/manual concreting works. Today leading cement companies have
entered the field by setting-up RMC plants in which L&T ECC is one. RMC is
slowly replacing site or hand mixed concrete because of the distinct advantages
due to technology, speed and convenience. Furthermore, absence of the need
to deal with multiple agencies for procuring and storing cement, sand, blue
metal and water as well as the absence of the need to handle unorganized
labour force are factors influencing customers to go in for RMC in prefer'ence to
CM."”

21. In this backdrop, the only question is as to whether RMC manufactured and
used at site would be covered by notification. Answer has to be in the negative
inasmuch as Notification No. 4, dated March 1, 1997 exempts only ‘Concrete Mix’
and-not '‘Ready Made Mixed Concrete’ and we have already held that RMC is not

the same as CM.

The above distinction between 'Concrete Mixture’ (‘\CM’) and '‘RMC’ has been made on

Vfa(:tual basis and the appellant’s attempt to challenge the question of fact on the

maxim ‘a judgment is an authority for what it decides’ is not sustainable because the

" explanation of a wider import of ‘Concrete Mix’ under entry 144 of Notification

No.12/2012 dated 17/03/2012 leads to the erroneous conciusion that ‘CM’ also
includes ‘RMC’, which is contradictory to the law settled on factual basis that thére is a
clear distinction between the product ‘CM’ and RMC’ as held by Hon’ble Supreme

Court on the basis of process of mixing as follows:

“We are also inclined to agree with the stand taken by the Revenue that it
is the process of mixing the concrete that differentiates between CM and
RMC.”

Thus, in view of the above, it is very much clear that RMC and CM are two different

products. There is no doubt that the appellants was engaged in the manufacture of

RMC faliing under Chapter Head 38245010. This has been stat ,d»b';"the\adjudlcatmg

\
authority in paragraph 32 of the impugned order where he/has(e(mﬁrme that the
appellants were fully equipped with batching plant at the regunl’d sites Tase on the

’pro]ecl_ requirements. The distinction between 'CM" and RMO' is Kf'@d Gea%/ on the
Qi

; A~
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factual basis of ‘process of mixing’ and cannot be undone cr cha''enged on the basis
of the difference in classification for different periods. Hence there is no scope to
accept the contention of the appellant that entry no. 144 of hotificat:orn No. 12/2012 -
CE dated 17/03/2012 covers under its ambit of ‘concrete mix’ all types of concrete
mixed at the site of construction. The said entry pertains to ‘CM’ only and not to ‘RMC’
that is different from ‘CM’ on the basis of the process of mixing. Therefore, I find that
the demand for Central Excise duty and interest as confirmed in the impugned order
is just and proper and'I uphold the same.Thus, without much ado, I concludé that the

adjudicating authority has rightly confirmed the demand.

8. In view of above discussions, I up held the impugned order passed by the

adjudicating authority and reject the appeal filed by the appellants.

9. 3rfiadar gRT &of @7 oS rdiel AT RIuerr I s & faser s &

9. The appeals filed by the appellant stand disposed off in above terms.

VAN I

S5

(3411 Q)
CENTRAL TAX (Appeals),
AHMEDABAD.

/ i

ATTESTED
ATTESTED ﬂ

Central Z&W(Appeals), Ahmedabad.

BY R.P.A.D

10,
M/s. Nagarjuna Construction Company Ltd.
(Project site Civil Hospital, Asarwa, Ahmedabad),
NCC House, Madhapur, Hyderabad, Telangana.

Copy to:-

The Chief Commissioner, Central Tax Zone, Ahmecdabad.

The Commissioner, Central Tax, Ahmedabad-North.

The Asstt. Commissioner, (Systems), CGST, Hq., Ahmedabad-North.

5. —Gard file.

6. P.Afile.

1.

2:

3. The Dy./Asstt. Commissioner, CGST, Division-II, Ahmedabad-Noth.
4,

5




